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UNITED STATES of the United States
ALIEN TERRORIST REMOVAL COURT
UNITED STATES OF AMERICA
26-TRC-1-JNE
V.
NAZIRA HAJI ZADA

MOTION TO COMPEL DISCOVERY

Ms. Nazira Haji Zada, through the undersigned counsel, respectfully moves this Honorable
Court to compel the government to make classified evidence used against Ms. Haji Zada available
to cleared counsel for review no later than August 9, 2026, two days before the release hearing
scheduled for August 11, 2026.

Lawful permanent residents, like Ms. Haji Zada, are protected by the United States
Constitution. See, e.g., Wong Wing v. United States, 163 U.S. 228, 238 (1896) (lawful permanent
residents have Fifth and Sixth Amendment rights); Bridges v. Wixon, 326 U.S. 135, 148 (1945)
(lawful permanent residents have First Amendment rights of free speech and free press); Kwong
Hai Chew v. Colding, 344 U.S. 590, 596 (1953) (“It is well established that if an alien is a lawful
permanent resident of the United States and remains physically present there, he is a person within
the protection of the Fifth Amendment. He may not be deprived of his life, liberty or property
without due process of law.”); Graham v. Richardson, 403 U.S. 365,371 (1971) (lawfully admitted
residents are “person[s]” within the meaning of the Fourteenth Amendment); Hellenic Lines Ltd.
v. Rhoditis, 398 U.S. 306, 309 n.5 (1970) (lawful permanent residents are “protected by the First
and Fifth Amendments and by the due process clause of the Fourteenth Amendment” (quoting

Bridges, 326 U.S. at 161)); Rhoden v. United States, 55 F.3d 428, 432 (9th Cir. 1995) (lawful



permanent residents have Fourth Amendment right to be free from unlawful seizures); Fletcher v.
Haas, 851 F. Supp. 2d 287, 302 (D. Mass. 2012) (lawful permanent residents have Second
Amendment right to bear arms). These protections extend to immigration proceedings. See, e.g.,
Landon v. Plasencia, 459 U.S. 21, 32-33 (1982) (due process right to “a fair hearing when
threatened with deportation™); Padilla v. Kentucky, 559 U.S. 356, 367, 374 (2010) (Sixth
Amendment right to effective assistance of counsel to advise on likely deportation resulting from
criminal plea); Graham, 403 U.S. at 376 (equal protection right to welfare benefits); Am. Assoc.
of University Professors v. Rubio, 802 F. Supp. 3d 120, 181, 194 (D. Mass. 2025) (First
Amendment right to political speech without reprisal, such as deportation).

All immigrants—not only lawful permanent residents— ‘receive constitutional protections
when they have come within the territory of the United States and developed substantial
connections with this country.” United States v. Verdugo-Urquidez, 494 U.S. 259, 271 (1990).
Even undocumented or “unlawful” immigrants enjoy some constitutional protections. See Reno
v. Flores, 507 U.S. 292, 306 (1993) (undocumented immigrants protected by Fifth Amendment
Due Process Clause in the context of removal proceedings); Zadvydas v. Davis, 533 U.S. 678, 693
(2001) (“[O]nce an alien enters the country, the legal circumstance changes, for the Due Process
Clause applies to all ‘persons’ within the United States, including aliens, whether their presence
here is lawful, unlawful, temporary, or permanent.”); Plyler v. Doe, 457 U.S. 202, 211-12 (1983)
(undocumented immigrants protected by Equal Protection Clause). But lawful permanent
residents receive greater constitutional protections because “[t]he lawful permanent resident is the
quintessential example of an [immigrant] entitled to ‘broad constitutional protections.”” Osorio-
Martinez v. Att’y Gen. United States of Am., 893 F.3d 153, 174 (3d Cir. 2018) (quoting Castro v.

DHS, 835 F.3d 422, 447 (3d Cir. 2016)).



The government now ignores all of Ms. Haji Zada’s rights by detaining her based on
evidence that it will not permit even her cleared counsel to review. This is a plain violation of due
process with a plain remedy—the government must make the evidence used against Ms. Haji Zada
in its application to bring this case and evidence that will be presented against her to justify her
continued detention available to cleared counsel for review in advance of the August 11, 2026,
release hearing. If the government will not do so, the only appropriate remedy is Ms. Haji Zada’s
immediate release and dismissal of this case.

Background

On July 15, 2025, the government, for the first time ever, filed an application with this
Court seeking to remove Ms. Haji Zada, a lawful permanent resident of the United States, without
permitting her to review the evidence provided to the Court in support of that application. In doing
so, the government asserted that Ms. Haji Zada is an “alien terrorist” as defined in 8 U.S.C. §
1553(a)(1)(D)(i). This Court found the government’s initial application lacking—ordering the
government to supplement its application. And the government did so, but this supplement has
still not been made available for Ms. Haji Zada or cleared counsel’s review. The Court granted
the government’s application on July 27, 2026.

On July 28, 2026, agents of the Federal Bureau of Investigations (FBI) took Ms. Haji Zada
from her Texas home at approximately 6 a.m., arrested her, placed her on an airplane, and brought
her to Washington, D.C. She was then held for two nights in the Central Cell Block without access
to her family or legal counsel.

This Court then convened the Alien Terrorist Removal Court’s first hearing on July 30,
2026. At that hearing, the Court pressed the government to explain on the record the evidence that

allegedly supports the government’s claim that Ms. Haji Zada was an “Alien Terrorist.” The
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government proved unable to do so—instead merely reciting parts of a two-paragraph “summary”
of the evidence brought against her. One paragraph of that summary detailed nothing but charges
which had been brought against Ms. Haji Zada’s son and son-in-law in the Western District of
Oklahoma.

When the Court adjourned the public hearing, undersigned counsel and counsel for the
government met in Chambers with the Court on the record with a court reporter present. At the
continued hearing, undersigned counsel repeatedly raised the need to review the classified
evidence which had been presented against Ms. Haji Zada to properly prepare for a release hearing
and her defense on the merits. The government maintained that it had no obligation to make any
classified evidence available for undersigned counsel to review and intended to provide Ms. Haji
Zada and undersigned counsel nothing but the two-paragraph summary of the evidence filed on
the public docket. The Court expressed that it was inclined to agree with Ms. Haji Zada and that
the government would be required to make classified information available for cleared counsel to
review under the condition that counsel would not be permitted to discuss the classified evidence
with Ms. Haji Zada.!

After the hearing, based on the Court’s statements regarding its inclination to require the
production of classified information to counsel, undersigned counsel understood that the

government would be working to make classified evidence available for undersigned counsel to

! At the hearing, the government provided undersigned counsel with unclassified discovery primarily concerning the
criminal case brought against Ms. Haji Zada’s son and son-in-law. Because proceedings cannot be brought in the
Alien Terrorist Removal Court unless proceeding in traditional immigration court “would pose a risk to the national
security of the United States, 8 U.S.C. § 1533(a)(1)(D)(iii), this unclassified discovery is necessarily inadequate to
support the government’s request for Ms. Haji Zada’s removal and does not enable counsel to prepare for Ms. Haji
Zada’s release hearing or defense on the merits against claims based on the undisclosed classified evidence.
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review by Tuesday, August 4, 2026.2 The Court has scheduled Ms. Haji Zada’s release hearing
for August 11, 2026, at 10 a.m. To date, the government has not made any classified evidence
available for counsel’s review, and in a telephone call on August 6, 2026, government counsel
indicated that the government would not do so, absent an order from the Court.

Argument

If the status quo continues, Ms. Haji Zada, and her counsel, will walk into the August 11,
2026, hearing completely blind to the information that allegedly supports the government’s
detention and removal requests—information that has been (or will be) reviewed by the Court.
Undersigned counsel will argue in favor of Ms. Haji Zada’s release but without having had any
opportunity to review or challenge the evidence that is being presented in favor of her continued
detention. This is a blatant violation of 8 U.S.C. § 1534 and the Fifth Amendment to the
Constitution.

While the procedures of the Alien Terrorist Removal Court are generally lacking in due
process,”> Congress did at least recognize that if Ms. Haji Zada would not be permitted to review
the evidence submitted against her, her cleared counsel must be given that opportunity even if
counsel would not be permitted to discuss that evidence with Ms. Haji Zada. The Alien Terrorist
Removal Court statute provides that al/ respondents must be given the “reasonable opportunity to
examine the evidence against [them] and to cross-examine any witness.” 8 U.S.C. § 1534(c)(3).

Recognizing that lawful permanent residents enjoy greater constitutional protections than other

2 Undersigned counsel also understood the Court to have ordered the government to propose a protective order
pertaining to classified evidence. The government has not done so.

3 Mis. Haji Zada reserves the right to move at a later date for complete dismissal based on the Alien Terrorist
Removal Court being facially unconstitutional.

5



immigrants, the statute grants lawful permanent residents an opportunity to review and challenge
classified information submitted against them in Alien Terrorist Removal Court proceedings.
Specifically, for lawful permanent residents, the Court must appoint counsel responsible for
“reviewing in camera the classified information on behalf of the alien.” 8 U.S.C. §
1534(e)(3)(F)(i)(I). This permits the lawful permanent resident, through counsel, to challenge
“through an in camera proceeding the veracity of the evidence contained in the classified
information.” 8 U.S.C. § 1534(e)(F)(1)(II).

Ms. Haji Zada is a lawful permanent resident and is, therefore, entitled to the appointment
of special counsel with clearance eligible to review classified information being presented to the
Court against her. See 8 U.S.C. § 1534(e)(3)(F). Indeed, the Court has already done so.
Undersigned counsel, Mary Petras, has the security clearance necessary to review the classified
information which has already been presented to the Court and the classified information which
will be submitted to the Court on the issue of Ms. Haji Zada’s release. Per the statute, the Court
should enter an order requiring the government to make evidence which has been presented against
Ms. Haji Zada and evidence which will be presented against Ms. Haji Zada at the release hearing
available for review by Ms. Petras, subject to the requirement that undersigned counsel “not
disclose the information to [Ms. Haji Zada].” 8 U.S.C. § 1534(e)(3)(F)(i1).

Even absent the statutory requirement of § 1534, the Due Process Clause of the Fifth
Amendment to the Constitution obligates the government to, at a minimum, give undersigned
counsel an opportunity to review classified evidence before the August 11, 2026, release hearing.
“[A]liens who have once passed through our gates, even illegally, may be expelled only after
proceedings conforming to traditional standards of fairness encompassed in due process of law.”

Shaughnessy v. United States ex rel. Mezei, 345 U.S. 206, 212 (1953). And the “Fifth
6



Amendment’s Due Process Clause forbids the government to ‘depriv[e]’ any ‘person ... of ....
liberty .... Without due process of law.” Freedom from imprisonment—from government custody,
detention, or other forms of physical restraint—Ilies at the heart of the liberty that Clause protects.”
Zadvydas, 533 U.S. at 690 (quoting Foucha v. Louisiana, 504 U.S. 71, 80 (1992)). That
prohibition includes depriving a lawful permanent resident of her liberty pending removal
proceedings without due process.

For Ms. Haji Zada’s release hearing to comply with the strictures of due process, the
government must, at a minimum, make the evidence that has been and will be presented against
her available for cleared counsel review. The critical components of due process are notice and
the opportunity to be heard. Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 314
(1950). The government’s refusal to make any of the evidence which has been secretly presented
against Ms. Haji Zada available for review plainly deprives her of both pillars of due process.
Because the evidence will not be presented against her in open court, Ms. Haji Zada has no notice
of what she needs to respond to and is deprived of any opportunity to respond to it. In the context
of a criminal case, the Supreme Court has held that “the government violates the Constitution’s
Due Process Clause ‘if it withholds evidence that is favorable to the defense and material to the
defendant’s guilt or punishment.”” Turner v. United States, 582 U.S. 313, 315 (2017) (quoting
Smith v. Cain, 565 U.S. 73,75 (2012). And in criminal cases where the government has sought to
deprive someone of their liberty without presenting evidence publicly, Courts have upheld
convictions only because counsel with proper security clearance was permitted to review the
evidence, and the government stipulated to all facts the defendant wished to adduce from the
classified information. In re Terrorist Bombings of U.S. Embassies in East Africa, 552 F.3d 93,

127 (2d Cir. 2008). “The proceedings at issue here are civil, not criminal, and ... nonpunitive in
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purpose and effect,” Zadvydas, 553 U.S. at 690, but without these safeguards, there is little doubt
that prosecuting a case against a defendant without giving her an opportunity to review or
challenge the evidence presented against her falls woefully short of due process. See in re Terrorist
Bombings, 552 F.3d at 127.

Strict due process protections are particularly important in this Court because of the low
burden imposed by this statute. In a criminal case, due process requires the government to prove
every element of an offense by proof beyond a reasonable doubt. In re Winship, 397 U.S. 358,
364 (1970). Beyond a reasonable doubt is the highest burden in the law. “When the Government
seeks to ... deport a resident alien and send him from our shores,” in traditional immigration
proceedings, “it carries the heavy burden of proving its case by ‘clear, unequivocal, and convincing
evidence.”” Berenyi v. District Director, INS, 385 U.S. 630, 636 (1967) (quoting Woodby v. INS,
385 U.S. 276, 286 (1966)); 8 U.S.C. § 1229a(c)(3)(A). But here, in the Alien Terrorist Removal
Court, the statute calls only for proof by a preponderance of the evidence. 8 U.S.C. § 1534(g).*
The low burden in this case implicitly subjects Ms. Haji Zada to the risk of due process violations,
mandating that Ms. Haji Zada, or at least her cleared counsel, have the opportunity to review and
challenge all evidence which has been and will be presented against her.

Without access to the classified information which has been and will be presented to the
Court against her, Ms. Haji Zada has no way to prepare for or adequately argue in favor of her
release or prepare for or adequately argue against the government at the removal hearing. The

only remedy is for the Court to order the government to make the relevant classified information

4 The low burden of proof under the statute is an independent reason that proceedings in the Alien Terrorist Removal
Court are facially unconstitutional. Ms. Haji Zada reserves the right to raise this argument at a later date.
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available for undersigned counsel’s review. If the government cannot, or will not do so, this case
should be dismissed.
Conclusion

Despite repeated requests, the government has refused to make the evidence which has
been submitted to this Court and the evidence it intends to use against Ms. Haji Zada at her release
hearing available for undersigned counsel to review. This is a plain violation of 8 U.S.C. § 1534
and the Due Process Clause of the Fifth Amendment to the Constitution. Ms. Haji Zada’s motion
should be granted, and the Court should order the government to expeditiously make the relevant
classified information available for counsel to review no later than August 9, 2026, two days before

the release hearing.

Respectfully submitted,

A.J. KRAMER
FEDERAL PUBLIC DEFENDER

/s/
Mary Petras
Matthew L. Farley
Assistant Federal Public Defenders
625 Indiana Ave., N.W., Suite 550
Washington, D.C. 20004
(202) 208-7500




