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UNITED STATES’ RESPONSE TO RESPONDENT’S MOTION TO COMPEL
DISCOVERY AND CROSS-MOTION TO APPROVE UNCLASSIFIED SUMMARY

The Attorney General, by and through undersigned counsel, respectfully submits this
response to Respondent’s motion to compel discovery and moves for entry of an order approving
the accompanying Consolidated Unclassified Summary (filed ex parte and in camera as Exhibit
A)under 8 U.S.C. § 1534(e)(3)(C). As the statutory scheme makes plain, an approved unclassified
summary satisfies due process at a Removal hearing. No classified discovery, or even an
uﬁclassiﬁed summary, is contemplated at this stage of the proceedings prior to a Release hearing.
The Alien Terrorist Removal statutes satisfy due process and strike a careful balance protecting
national security and the Constitution. To the extent that there are any remaining due process
concerns, the Respondent has already been provided with voluminous unclassified discovery and
materials, even though not required by the statute. As such, the Court should approve the
Consolidated Unclassified Summary which consolidates and summarizes the Government’s
allegations as to the Respondent, and incorporates the materials provided to the Respondent’s

counsel following the entry of the Discovery Protective Order.
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DISCUSSION

L The statute does not allow, let alone require, disclosure of classified evidence at
this stage of proceedings.

A. Classified discovery is not available at this stage.

The ATRC statute entitles Respondent, a lawful permanent resident, to a release hearing to
determine whether she will remain in custody until the removal hearing. 8 U.S.C. § 1536(a)(2)(A).
The statute does not, however, entitle Respondent to discovery in advance of that release hearing.
Section 1536 governs a release hearing and contains no provision requiring the production of
discovery or classified evidence to Respondent’s counsel prior to the release hearing. On the
contrary, § 1536(a)(2)(B) expressly authorizes the Court to “consider classified information
submitted in camera and ex parte” for the release hearing. This is consistent with the criminal
practice and the Bail Reform Act, where a criminal defendant may seek release immediately, but
will not have the benefit of the discovery they would have prior to a trial.

Respondent’s motion misunderstands the statute’s procedures governing the use of
classified evidence in this Court. Respondent claims that § 1534(e)(3)}(F) entitles her to have
appointed counsel review classified evidence in preparation for the release hearing. But § 1534
governs the removal hearing. Section 1536 governs the release hearing and expressly provides for
the Court’s consideration of “classified information submitted in camera and ex parte in making a
determination whether to release an alien pending the removal hearing.” 8 U.S.C. § 1536(a)(2)(B).

B. The Court should approve the Consolidated Unclassified Summary.

Respondent’s motion also appears to seek to compel the government to produce classified
information to cleared counsel to prepare for the removal hearing. That request should be denied
as premature. This Court has yet to pass on the adequacy of the government’s unclassified

summary, and thus the statute does not at this point permit Respondent’s counsel to access



classified evidence. Section 1534(3) lays out a sequence for the “Treatment of Classified
Information.” The Government has provided the evidence described in § 1534(5)(A) in the
classified attachments to the initial application. Incompliance with § 1534(3)(B), the Government
has contemporaneously submitted a Consolidated Unclassified Summary which significantly
supplements the initial Unclassified Summary with materials provided to the Respondent’s counsel
following the entry of the discovery protective order. Now, the next step is for the Court to approve
the Consolidated Unclassified Summary as required by § 1534(3)(C) or identify the deficiencies
for the Government to correct within 15 days as set forth in § 1534(3)(D).

There is no way that Section 534(e)(3) can be read by skipping and ignoring
1534(e)(3)(1)(A)~(E) and skipping directly to (F). Section 1534(e) entitles respondents, lawful
permanent or otherwise, only to an unclassified summary of the classified evidence after this Court
has found that the summary is sufficient to enable the respondent to prepare a defense. § U.S.C.
§ 1534(e)(3)(C). It is only when the government fails to produce an adequate summary and the
respondent is forced to proceed without one that a “special attorney” shall be designated to review
classified information on behalf of the alien. Id. § 1534(e)(3)(E)(Q), (F). That is also provided
under ATRC Rule 13(c). Further, the use of a special attorney in the automatic appeal in cases of
permanent resident aliens in which no summary is provided, reinforces the government’s position.
8 U.S.C. § 1535(c)(2). And even then, a special attorney may not review classified evidence “if
disclosure would present risk to the national security of the United States.” Id § 1534(e)(1)(A).
Respondent’s Motion ignores the careful statutory framework set forth in the statute in an attempt
to circumvent the thoughtful statutory procedures for the handling of classified information.

The existence of classified information is an element of a claim in this Court. 8 U.S.C.

§ 1533(1) (“in any case in which the Attorney General has classified information™). As such,



specific procedures were established by Congress to balance a respondent’s due process rights,
and the government’s need to preserve and protect sources, methods, and other sensitive
information, disclosure of which would pose a risk to national security. See 8 U.S.C.
§ 1534(e)(3)(A)-(F). These procedures should be followed, to protect both due process and
national security.

None of those preconditions have occurred. The government submitted an unclassified
summary of the classified evidence with its application, but the Court has not yet evaluated its
sufficiency under § 1534(e}(3)(C). The government now submits a revised Consolidated
Unclassified Summary and moves the Court to approve it under § 1534(e)(3)(C). Because the
government’s summary “is sufficient to enable [Respondent] to prepare a defense,” § 1534 does
not allow, let alone require, the Court to permit Respondent’s counsel to access classified evidence.

IL The due process clause does not require disclosure of classified evidence.

Nor does the Constitution mandate the disclosure of classified information in situations
such as this.

All agree that aliens enjoy due process rights in their removal proceedings. But that means
stmply that they are entitled to “such procedural protections as the situation demands”—not
whatever procedures they desire. Morrissey v. Brewer, 408 U.S. 471, 481 (1972). A removal
proceeding like this one is a civil, not a criminal, case. The government seeks only Respondent’s
removal from the United States, not to “adjudicate guilt or punish the respondent for any crime.”
INS v. Lopez-Mendoza, 468 U.S. 1032, 1038 (1984). Accordingly, “various protections that apply
in the context of a criminal trial do not apply.” /d. And that is true even though the government
intends to detain Respondent pending her removal hearing. The Supreme Court has long held that

Congress may subject aliens in removal proceedings to detention under rules “that would be



unacceptable if applied to citizens” because “detention during deportation proceedings [i]s a
constitutionally valid aspect of the deportation process.” Demore v. Kim, 538 U.S. 510, 522-23
(2003).

To assess the adequacy of procedures under the due process clause, courts compare the
private interest affected by the government action, the government’s interest, and the risk of the
procedures leading to erroneous results relative to alternative procedures. Jifry v. FAA4, 370 F.3d
1174, 1183 (D.C. Cir. 2004). Here, Respondent’s interest in her presence in the United States and
in not being temporarily detained pending her removal hearing “pales in significance to the
government’s security interests.” /d. “Aliens have no fundamental right to be in the United States
and Congress has exceedingly broad power over the admission and expulsion of aliens.” De
Martinez v. Ashcrofi, 374 F.3d 759, 764 (9th Cir. 2004). Nor do aliens have any constitutional
interest in being free from detention “during the limited period necessary for their removal
proceedings.” Demore, 538 U.S. at 526. Conversely, when it comes to preventing disclosure of
classified information, “(ijt is obvious and unarguable that no governmental interest is more
compelling than the security of the Nation.” Jiffy, 370 F.3d at 1183. And the statutory procedures
governing this Court significantly minimize the risk of erroneous results. For the release hearing,
the classified evidence will be reviewed by an Article III judge rather than an administrative judge
employed by the Department of Justice as in typical removal proceedings. And for the removal
hearing, Respondent and her counsel will be provided with an unclassified summary of the
classified evidence that this Court has found to be sufficient to enable her to prepare a defense.

For similar reasons, the D.C. Circuit has previously held that the due process clause permits
the government to withhold classified evidence from opposing parties and their counsel for

national security reasons with even fewer procedural protections than Respondent enjoys here.



For example, in proceedings to designate an entity a foreign terrorist organization under the Anti-
Terrorism and Effective Death Penalty Act, the Secretary may rely on “secret information™ because
“due process require[s] the disclosure of only the unclassified portions of the administrative
record.” People s Mojahedin Org. of Iran v. Dep't of State, 327 F.3d 1238, 1242 (D.C. Cir. 2003).
That is so even though “[t]he consequences of that designation are dire” in terms of the resulting
restrictions on the affected entity’s liberty and property. Nat'l Council of Resistance of Iran v.
Dept of State, 251 F3d 192, 196 (D.C. Cir. 2001). Unlike in those -cases,
Respondent here will at least have an Article III court scrutinizing the classified evidence relied
on at the release hearing and will receive an unclassified summary of the classified evidence that
the Court will have reviewed and determined is sufficient to enable her to prepare a defense at the
removal hearing. Respondent here has received notice that the government believes her to be an
alien terrorist and seeks her removal from the United States; she is afforded the opportunity to
respond; she may offer evidence to prove she is not a flight risk or a threat to national security or
the public; she may receive all unclassified evidence; and she may receive an unclassified summary
of the classified evidence approved by the Court for the removal hearing; and she may appeal any
adverse decision. Respondent’s claim that none of those procedures are meaningful “without
knowledge of the specific [classified] evidence on which [the government] relied” is “the same
argument” that “the [D.C. Circuit] has rejected.” Jifiry, 370 F.3d at 1184,

Indeed, the Supreme Court sanctioned the use of confidential or secret information in
immigration proceedings over 70 years ago. See Jay v. Boyd, 351 U.S. 345 (1956). The
unclassified summary that the government has presented here is similar to what is used in
immigration courts where classified evidence is at issue. Cases involving classified evidence in

immigration courts are governed by 8 UJ.S.C. § 1229a(b)(4)(B). That statute states that an “alien



shall have a reasonable opportunity to examine the evidence against the alien . . . but these rights
shall not entitle the alien to examine such national security information as the Government may
proffer in opposition to the alien’s admission to the United States.” 8 U.S.C. § 1229a(b)(4)(B)
(emphasis added). And under the applicable regulations, it is common for aliens in removal
proceedings to receive an unclassified summary when classified evidence is used. See 8 C.F.R.
§ 1240.33(c)(4). The use of such summaries is constitutional if they are “as detailed as possible
without jeopardizing the classified nature of the information or its source, such that the alien can
reasonably respond to the government's allegations.” Kaur v. Holder, 561 F.3d 957, 961 (Sth Cir,
2009). A summary is sufficient for the alien to mount a defense when it provides “the ‘who,’
‘what,” ‘when’ and ‘where’ of the allegations.” Fares v. Smith, 901 F.3d 315, 324 (D.C. Cir. 2018)
(quoting Kiareldeen v. Ashcrofi, 273 F.3d 542, 548 (3rd. Cir. 2001)). “In light of precedent
countenancing the use of summaries” in matters of national security, Respondent’s “all-or-nothing
argument is untenable.” Jd.

IIl. The Executive Branch determines who has a need to know with regard to

classified information, and Congress has not authorized this Court to act
otherwise.

The ATRC’s system for protecting classified information is consistent with the
foundational law of using classified evidence. That blackletter law emphasizes that the
determination of whether and how to classify information is a matter committed solely to the
Executive Branch. See Dhiab v. Trump, 852 F.3d 1087, 1091 (D.C. Cir. 2017) (“It is important to
bear in mind that the Constitution gives ‘the President as head of the Executive Branch and as
Commander in Chief” the ‘authority to classify and control access to information bearing on
national security.””) (quoting Dept of Navy v. Egan, 484 U.S. 518, 527 (1988)). Therefore, the
Supreme Court has noted that “unless Congress specifically has provided otherwise, courts

traditionally have been reluctant to intrude upon the authority of the Executive in military and
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national security affairs.” Egan, 484 U.S. at 530. As is explained above, Congress has not
authorized this Court, at this point in the proceedings, to require the Government to disclose any
classified information to Respondent’s cleared counsel. Simply put, until and unless the Executive
Branch states that Respondent’s counsel has a need to know, they do not. See Duran v. Trump, Dkt.
No. 1:16-CV-2358 (RBW), 2026 WL 1733001, at *6 (D.D.C. June 16, 2026) (“in order to access
classified information, the petitioner's counsel must have the appropriate security clearance and a
‘need to know’ the classified information, ie., the Executive Branch must determine ‘that a
prospective recipient requires access to specific classified information in order to perform or assist
in a lawful and authorized government function’”) citing Exec. Order 13,526, § 4.1(a)(3), 75 Fed.
Reg. 707, 729 (Dec. 29, 2009).

IV.  If the Court grants the motion to compel, it should stay its order and all
proceedings pending appellate review.

Given the risk of irreparable harm from an unwarranted disclosure of classified
information, if the Court were to find the government’s Consolidated Unclassified Summary
insufficient and compel the government to disclose classified evidence to counsel at this time
pursuant to 8 U.S.C. § 1534(e)(1)3)(D)—(F), the government would respectfully request that the
Court stay its order and all further proceedings to permit the government to seek relief from the
D.C. Circuit under 8 U.S.C. § 1535(b).

V. The Court should approve the Consolidated Unclassified Summary because it is
sufficient to enable Respondent to prepare a defense.

A. The Consolidated Unclassified Summary provides the information courts have
previously held sufficient to enable the opposing party to prepare a defense.

As set forth above, a summary is sufficient for the alien to mount a defense when it provides
“the ‘who,” ‘what,” ‘when’ and ‘where’ of the allegations.” Fares v. Smith, 901 F.3d 315, 324 (D.C.

Cir. 2018} (quoting Kiareldeen v. Ashcrofi, 273 F.3d 542, 548 (3rd. Cir. 2001)). As a threshold



matter, the Consolidated Unclassified Summary provides the material information gleaned from
the classified evidence, namely the “who™ and the “what” which courts have recognized are
necessary in an unclassified summary, to the extent they are available. Fares, 901 F.3d at 324,
¢ Who? Respondent, and her son Abdullah Haji Zada (“Abdullah”™) and her son-in-law Nasir
Ahmad Tawhedi (“Tawhedi”).
e What? Supporting ISIS and conspiring with her son and son-in-law to relocate the family
to Afghanistan while they conducted a mass shooting.
¢  When? Election Day 2024 and the months preceding it.
o Where? Her home, that she tried to sell to fund the plot, and other areas described in the
Consolidated Unclassified Summary.
The Consolidated Unclassified summary does not list victims because law enforcement was able
to disrupt the attack before those plans were crystallized.

B. The Consolidated Unclassified Summary provides significantly more information
than the bare who, what, where, when.

Upon entry of the Discovery Protective Order, the Government provided Respondent,
through her counsel, with all of the unclassified paragraphs in the FBI Declaration establishing
probable cause. These unclassified paragraphs have been incorporated into the Consolidated
Unclassified Summary and provide far more detail than a generic who, what, where, when. For

example, Paragraph 1 states:

As the matriarch of her family in the United States, she indoctrinated her family to
support ISIS. This indoctrination culminated in [Abdullah] and [Tawhedi]
attempting to conduct a mass-shooting attack on Election Day 2024 in support of
ISIS which she supported. Contemporaneously with the attack, Respondent
assisted in liquidating the family assets, including the house she co-owned, in order
to relocate the family to Afghanistan. Tellingly, the family did not purchase airplane
tickets for Abdullah and Tawhedi who planned to martyr themselves during the
attack.



Further paragraphs explain: Respondent’s role in selling the family home (Paragraph 12),
and the family’s sale of personal electronics to an undercover FBI sourc-:e (Paragraphs 9-
11), Tawhedi’s conversations with an ISIS facilitator discussing the purchase of firearms
for use in the attack, finding a guide for the family when they went to Afghanistan
(Paragraph 14), and Respondent’s sale of the house on October 15, 2024 (Paragraph 15).
The unclassified paragraphs also lay out how the ISIS facilitator congratulated Tawhedi for
being able to sell the house and acquire AK-47s and instructed him to donate any remaining
proceeds to ISIS (Paragraph 16). The ISIS facilitator also advised the family to rent a house
in Kabul, where ISIS would meet them and take them to ISIS territory (Paragraph 16).
Tawhedi told the ISIS facilitator that Respondent would be traveling with Tawhedi’s wife
(also Respondent’s daughter) and their children to Afghanistan (Paragraph 16).

The unclassified paragraphs further explain how seven one-way tickets were
purchased to fly Respondent, Tawhedi’s wife, and their children to Dubai on October 17,
2024 (Paragraphs 19-20). On September 26, 2024, the FBI observed Respondent,
Abdullah, Tawhedi and Tawhedi’s wife going to the Passport Office to obtain an emergency
passport for Tawhedi’s infant daughter (Paragraph 22).

The unclassified paragraph contains Respondent’s other daughter’s (not Tawhedi’s
wife) statements to the FBI about how Respondent made all her children (except her two
youngest sons, then aged 13 and 8) pledge allegiance to ISIS and watch ISIS propaganda
videos. She also stated that Respondent and Tawhedi had made videos of themselves
pledging allegiance to ISIS (Paragraph 25). The unclassified paragraphs contain
corroborating messages where Tawhedi’s wife/Respondent’s daughter wrote “.... I don’t

want to live in this infidel country anymore A country that is an enemy of Islam I want to
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live in a place where the caliphate and the Shariat of Allah are applied. You are my husband
please help me and to some extent this is your duty too. Please let’s go from here Let’s
sacrifice our lives, wealth and children and make them sacrifices for God’s religion...”
(Paragraph 2).

These materials are more than sufficient to inform Respondent of the Government’s
case against her, and allow her to prepare a defense.

C. The government has provided all the unclassified criminal discovery.

Abdullah and Tawhedi were arrested and convicted for their role in the planned
2024 election day attack in the Western District of Oklahoma. Case Nos. 24-cr-467 and 25-
cr-151). Voluminous criminal discovery was organized and turned over to the defense in
those cases, which ultimately resulted in Abdullah and Tawhedi pleading guilty. In this
case, Respondent has also been provided with the voluminous criminal discovery which
consists of approximately half a terabyte of data, including hundreds of unclassified
reports, videos and materials. To assist with this review, the government has provided an
index which itself is approximately 170 pages, and a list of the most relevant materials for
this case and provided a separate list of reports and materials that are most relevant to
Respondent.

Here the Respondent has already made use of these discovery materials. As an
example, the Respondent cited purportedly exculpatory Grand Jury Materials in the Motion
for Prompt Release Hearing, which necessitated the Motion for Public Filing.

The combination of the Consolidated Unclassified Summary, and the voluminous

criminal discovery package are more than sufficient to give Respondent notice of the basis
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of the government’s claims against her and will “enable the alien to prepare a defense.” 8
U.S.C. § 1534(e)(3)(C).

CONCLUSION

For the foregoing reasons, this Court should deny Respondent’s motion to compel and

approve the unclassified summary pursuant to 8 U.S.C. § 1534(e)(3)(C).
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